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IN THE SUPREME COURT
FOR THE STATE OP UTAH
BRIXEN & CHRISTOPHER
ARCHITECTS, a professional corporation,

;
]
Case No. 860576

Plaintiff-Respondent,

]
]

vs.
ROGER H. ELTON and
JOHN H. LAUB,

]

Defendants-Appellants.

APPELLANT ELTONTS REPLY BRIEF
PRELIMINARY STATEMENT
This reply brief is filed solely on behalf of appellant
Elton.

No position or argument herein affects the rights

of appellant Laub who is protected by the automatic stay imposed
by his bankruptcy.
RESPONSE TO BRIXEN & CHRISTOPHERS
STATEMENT OF FACTS
Brixen & Christopher's brief suggests that the facts
cited in Elton?s statement of facts are inappropriate and
do not follow the trial court's findings.

Elton invites this

court's careful scrutiny of every fact and citation stated
by him.

Elton asserts that the facts included in his brief

-2are fair and accurate, are basically uncontradicted, and apply
specifically to the principal issues in this appeal.
DISCUSSION
The main issue in this appeal is whether the trial
court could ignore the written requirements of Brixen &
Christopher's own document which the trial court held to be
the contract between the parties.

Brixen & ChristopherTs

contract of August 2, 1982 specifically required that for
each phase certain documents be prepared and approved before
Brixen & Christopher was authorized to proceed with the next
succeeding phase of the project and also provided that there
could be no amendment to that contract unless in writing and
signed by both parties.

Other than the disputed evidence

as to the completion of the first phase, there was no document
whatever identified as meeting the requirements for any subsequent phase of the project.

Also, there never was an amendment

to the contract signed by both parties.

The extended argument

by Brixen & Christopher concerning alleged partnership approvals
by Elton does not address the issue concerning the specific
contract requirements that certain documents be prepared by
Brixen & Christopher before approval for each phase. No
such documents for any phase beyond phase one were ever
identified or presented.

-3In its brief, Brixen & Christopher continually
implies that Elton testified he gave approval when in truth
it was Christopher testifying about what he claimed Elton
had told him.

As an example, see Footnote 2 of Brixen &

ChristopherTs brief.

Most of Brixen & Christopher's facts

and related footnotes are simply irrelevant to the issue on
appeal.
Brixen & ChristopherTs entire brief essentially
relies on the proposition that Elton acquiesced in and never
objected to Brixen & Christopher's continued work and that
such lack of objection constitutes the necessary approval
under the contract.

On pages 19 through 22 of its brief,

Brixen & Christopher claims that two subsequent phases of
the project were completed and approved by Elton through
inference or lack of objection even though Brixen & Christopher
never presented or identified the documents which are
specifically required by Brixen & Christopher's own contract
to be completed and presented for such approval.
It is also without dispute that Brixen & Christopher
knew that it was proceeding contrary to the terms of its own
contract of August 2, 1982 as shown by Christopher's letters
of September 30, 1982 and November 26, 1982. Thus, there
could be no estoppel and Brixen & Christopher is not excused

-4-

from performing its specific obligations under its own contract.
Although the above documents are included in the addendum
in Eltonfs initial brief, they are also included in the addendum
herein for convenience.

(Underlining has been added.)

It is submitted that the inferences Brixen &
Christopher rely on do not support its position that Elton
approved its efforts but in fact support Elton's argument
that Brixen & Christopher was seeking to but never completed
an approved design or acceptable cost breakdown.
Respectfully submitted this 12th day of February,
1988.

Attorney for Appellant Roger H. Elton

CERTIFICATE OF MAILING
I hereby certify that I mailed four copies of
Appellant's Reply Brief to Messrs. Hardin A. Whitney and
H. Dennis Piercey, 600 Deseret Plaza, No. 15 East First South,
Salt Lake City, UT 84111, postage prepaid, this 12th day of
February, 1988.
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A D D E N D U M

August 2, 1982

Messrs. Roger H. Elton and
John H. Laub
Attorneys at Law
3900 North Wolf Creek Drive
Eden, Utah 84310
Gentlemen:
We are pleased that you have elected to proceed with the
architectural work on the Wolf Creek Recreation Center in
anticipation of an early construction start.
This letter, which is in accordance with our former agreement of March 4, 1982 will serve as a Letter of Agreement
between you and our firm for architectural services for the
project.
Our fixed fee for basic architectural services will be $71,500
based upon our construction estimate of $897,750 (19,950
square feet at $45.00) plus site development costs of $295,000
as estimated by Maas & Grassli.
Payments for architectural services will be phased according
to Attachment "A" of our March 4th agreement in the following
breakdown:
Phase 1

- Schematic Design

$ 7,500.

Phase II

- Design Development

$16,500.

Phase III - Construction Documents
Phase IV

$30,000.

- Construction Administration $14,000.

We will issue statements to you monthly as our work progresses.

V':<V 3 ?

Messrs. Roger H. Elton and
John H. Laub

Page 2

In an effort to initiate construction as soon as
possible, we plan to issue our contract documents in
bidding packages as follows:
1.

Site preparation and excavation

2.

Reinforced concrete

3.

General architectural, mechanical, electrical,
and site development

It is our intent to bid the first two packages in time
for this work to be accomplished in the fall of 1982.
We will plan to issue the third bid package before the
end of December.
Attached to this letter, and as a part of this Agreement,
are the normal "Terms and Conditions of Agreement Between
Owner and Architect" from AIA Document B141. These
articles describe the services and responsibilities of
the Owner and Architect during the course of the project.
A signed copy of this letter will verify your approval
of this Agreement and serve as our notice to proceed with
the Design Development Phase.
Sincerely,

James W. Christopher, FAI
JWC/je

Approval:

Roger H. Elton

John H. Laub

33

TERMS AND CONDITION'S OF ACREEV tNT 13F FWEEN OWNER AND ARCHITECT
ARTICLE 1
A R C H I T E C T ' S SERVICES A N D

ments to previous Statements of Probable Construction
Cost indicated by changes in requirements or general
market conditions.

RESPONSIBILITIES

BASIC SERVICES

1.3.4 The Architect shall assist the Owner in connection
with trie Owner's responsibility for filing documents required tor the approval oi governmental authorities having jurisdiction over the Project.

The Architect's Basic Services consist of the i m phases described in Paragraphs 1.1 through 1.5 and
include normal structural, mechanical and electrical
engineering services and any other services included
in Article 15 as part of Basic Services.
1.1

1.4

••*."! The Architect, following the Owner's approval of
the Construction Documents and of the latest Statement
of Probable Construction Cost, shall assist the Owner in
obtaining bids or negotiated proposals, and assist in
awarding and preparing contracts for construction.

SCHEMATIC DESIGN PHASE

1.1.1 The Architect shall review the program furnished
by the O w n e r to ascertain the requirements of the Project
and shall review the understanding of such requirements
w i t h the Owner.

1.5

1.1.2 The Architect shall provide a preliminary evaluation of t/ie program and the Project budget requirements,
each in terms of the other, subject to the limitations set
forth in Subparagraph 3.2.1.

1.1.4
Based on the mutually agreed upon program anci
Project budget requirements, the Architect shall prepare
for approval by the Owner, Schematic Design Documents
consisting of drawings and other documents illustrating
the scale and relationship of Project components.

IlM

1.5.2 Unless otherwise provided in this Agreement and
incorporated in the Contract Documents, the Architect
shall provide administration of the Contract for Construction a> set forth below and in the edition of AIA Document A201, General Conditions oi the Contract for Construction, current as of the date of this Agreement.

1.1.5 The Architect shall submit to the Owner a Statement of Probable Construction Cost, based on current
area, volume or other unit costs.
DESIGN DEVELOPMENT PHASE

1.5.3 The Architect shall be a representative of the
Owner during the Construction Phase, and shall advise
and consult with the Owner. Instructions to the Contractor shall be forwarded through the Architect. The Architect shall have authority to act on behalf of the Owner
only to the extent provided in the Contract Documents
unless otherwise modified by written instrument in accordance with Subparagraph 1.5.16.

1.2.1 Based on the approved Schematic Design Documents and any adjustments authorized by the Owner in
the program or Project budget, the Architect shall prepare, for approval by the Owner, Design Development
Documents consisting of drawings and other documents
to fix and describe the size and character of the entire
Project as to architectural, structural, mechanical and ele"ctncal systems, materials and such other elements as may
be appropriate.

1.5.4 The Architect shall visit the site at intervals appropriate to the stage of construction or as otherwise
agreed by the Architect in writing to become generally
familiar with the progress and quality of the W o r k and to
determine in general if the W o r k is proceeding in accordance with the Contract Documents. However, the Architect shall not be required to make exhaustive or continuous on-site inspections to check the quality or quantitv of the Work. O n the basis of such on-site observat i o n as jn architect, the Architect shall keep the Owner
informed o? the progress and quality of the W o r k , and
>hall endeavor to guard the Owner against defects and
deficiencies in the Work of the Contractor.

1.2.2 The Architect shall submit to the Owner a further
Statement of Probable Construction Cost.
1.3

CONSTRUCTION DOCUMENTS PHASE

1.3.1 Based on the approved Design Development Document s and any further adjustments in the scope or quality oi the Project or in the Project budget authorized by
the Owner, the Architect shall prepare, ior approval h>
the Owner, Construction Documents consisting oi Drawings and Specifications setting forth in detail the requTTt
ments tor the construction of the Project.
1.3.2 The Architect shall assist the Owner in the preparation of the necessary bidding information, bidding forms
the Conditions of the Contract, and the form of Agreement between the Owner and the Contractor
1.3.3

CONSTRUCTION PHASE—ADMINISTRATION
OF THE CONSTRUCTION CONTRACT

1.5.1 The Construction Phase w i l l commence w i t h the
sw^rd oi the Contract for Construction and # together with
the Architect's obligation to provide Basic Services under
this Agreement, will terminate when final payment to the
Contractor is due, or in the absence of a final Certificate
for Pavment or of such due date, sixty days after the Date
or Stif>>tantial Completion of the Work, whichever occurs

1.1.3 The Architect shall review with the Owner alternative approaches to design and construction oi the Project

1.2

BIDDING OR NEGOTIATION PHASE

1

1.5.5 The Architect shall not have control or charge of
anci shali not be responsible for construction means,
methocK techniques, sequencer or procedures, or for
>a?etv precautions and programs in connection with the
Work ror the acts or omissions oi the Contractor, Sub-

The Architect shall advise the Owner of any jdju>i-
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c o n t r a c t o r s or
Work
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other
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the

Work m accordance w i t h the Contract Documents
1.5.6
The Architect shall at all limes have access to the
Work wherever it is in preparation or progress.
1.5.7 The Architect shall determine the amounts owing
to the Contractor based on observations at the site and on
evaluations of the Contractor's Applications for Payment
and shall issue Certificates for Payment in such amounts
as p r o v i d e d in the Contract Documents
1.5.8 The issuance of a Certificate for Payment shall
constitute a representation by the Architect to the Owner,
based on the Architect's observations at the site as provided in Subparagraph 1.5.-4 and on the data comprising
the Contractor's Application for Payment, that the Work
has progressed to the point indicated; that, to the best of
the Architect's knowledge,information and belief, the quality of the* W o r k is in accordance with the Contract Documents (subject to an evaluation of the Work for conformance w i t h the Contract'Documents upon Substantial
C o m p l e t i o n , to the results of any subsequent tests required by or performed under the Contract Documents,
to m i n o r deviations from the Contract Documents correctable prior to c o m p l e t i o n , and to any specific qualifications stated in the Certificate for Payment); and that the
Contractor is entitled to payment in the amount certified
However, the issuance of a Certificate ior Payment shall
not be a representation that the Architect has made am
examination to ascertain how- and for what purpose the
Contractor has used the moneys paid on account of the
Contract Sum.
1.5.9
The Architect shall be the interpreter of the requirements of the Contract Documents and the judge of
the performance thereunder by both the Owner and
Contractor. The Architect shall render interpretations necessary for the proper execution or progress of the Work
w i t h reasonable promptness on written request of either
the O w n e r or the Contractor, and shall render written decisions, w i t h i n a reasonable time, on all claims, disputes
dnd other matters m question between the Owner and the
Contractor relating to the execution or progress oi the
W o r k or the interpretation of the Contract Documents.
1.5.10 Interpretations and decisions of the Architect shall
be consistent w i t h the intent of and reasonably inferable
from the Contract Documents and shall be in written or
graphic f o r m . In the capacity of interpreter and judge,
the Architect shall endeavor to secure faithful performance by b o t h the O w n e r and the Contractor, shall not
show partiality to either, and shall not be liable for the
result of any interpretation or decision rendered in goad
faith in such capacity.
1.5.11 The Architect's decisions in matters relating to
artistic enect shall be final if consistent with the intent of
the Contract Documents. The Architect's decisions on
any other claims. dispute> or other matters, including
those in question between the Owner and the Contractor,
shall be subject to arbitration as provided in this Agreement and in the Contract Documents.
1.5.12 The Architect shall have authority to reject Work
w h i c h does nor conform to the Contract Documents
Whenever, in the Architect's reasonable opinion it k
4
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nee e^sa'v or advisable for the implementation of the intent
or the Contract Documents, the Architect w i l l have authority to require special inspection or testing of the W o r k in
accordance with the provisions of the Contract D o c u ments, whether or not such Work be then fabricated, installed or completed.
1.5.13 The Architect shall review and approve or take
other appropriate action upon the Contractor's submittals
such as Shop Drawings, Product Data and Samples, but
only for conformance w i t h the design concept of the
Work and with the information given in the Contract
Documents. Such action shall be taken w i t h reasonable
promptness so as to cause no delay. The Architect's approval of a specific item shall not indicate approval of an
assembly of which the item is a component.
1.5.14 The Architect shall prepare Change Orders for
the Owner's approval and execution in accordance w i t h
the Contract Documents, and shall have authority to order
minor changes in the Work not involving an adjustment
in the Contract Sum or an extension of the Contract Time
which are not inconsistent w i t h the intent of the Contract
Documents.
1.5.15 The Architect shall conduct inspections to determine the Dates of Substantial C o m p l e t i o n and final c o m pletion, shall receive and forward to the O w n e r for the
Owner's review written warranties and related documents
required by the Contract Documents and assembled by
the Contractor, and shall issue a final Certificate for Payment.
1.5.16 The extent of the duties, responsibilities and l i m itations of authority of the Architect as the Owner's representative during construction shall not be m o d i f i e d or
extended without written consent of the O w n e r , the C o n tractor and the Architect.
1.6

PROJECT REPRESENTATION BEYOND BASIC SERVICES

1.6.1 If the Owner and Architect agree that more extensive representation at the site than is described in
Paragraph 1.5 shall be provided, the Architect shall p r o vide one or more Project Representatives to assist the
Architect in carrying out such responsibilities at the site.
1.6.2 Such Project Representatives shall be selected, e m ployed and directed by the Architect, and the Architect
shall be compensated therefor as mutually agreed b e tween the Owner and the Architect as set forth in an exhibit appended to this Agreement, w h i c h shall describe
the duties, responsibilities and limitations of a u t h o r i t y of
such Project Representatives.
1.6.3 Through the observations by such Project Representatives, the Architect shall endeavor to provide further
protection for the Owner against defects and deficiencies
in the Work, but the furnishing of such project representation shall not modify the rights, responsibilities or obligations of the Architect as described in Paragraph 1.5.
1.7

ADDITIONAL SERVICES
The following Services 2tre not included in Basic
Services unless so identified in Article 15. They shall
be provided if authorized or confirmed in w r i t i n g by
the Owner, and they shall be paid for by the O w n e r
as provided in this Agreement, in a d d i t i o n to the
compensation for Basic Services.

AIA DOCUMENT B141 • O'.WFK ARCHITECT A C R E E M ! \ T • THIRTEENTH EDITION • JULY 1977 • A I A * • © 1977
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1.7.3
Providing planning surveys, ute evaluations, environmental studies or comparative studies oi prospective
sites, and preparing special surveys, studies and submissions required for approvals of governmental authorities
or others having jurisdiction over the Project
1.7.4
Providing services relative to future facilities, systems and equipment which are not intended to be constructed during the Construction Phase
1.7.5
Providing services to investigate existing condition^
or facilities or to make measured drawings thereof, or to
verify the accuracy of drawings or other information furnished by the Owner.
1.7.6 Preparing documents of alternate, separate or
sequential bids or providing extra services in connection
w i t h b i d d i n g , negotiation or construction prior to the
completion of the Construction Documents Phase, when
requested by the Owner.
1.7.7
Providing coordination of Work performed bv
separate contractors or by the Owner's own forces
1.7.8
Providing services in connection with the work of
a construction manager or separate consultants retained
by the Owner.
1.7.9
Providing Detailed Estimates of Construction Cost,
analyses of o w n i n g and operating costs, or detailed quantity surveys or inventories oi material, equipment and
labor.
1.7.10 Providing interior design and other similar services required for or in connection with the selection,
procurement or installation oi furniture, furnishings and
related equipment.
1.7.11 Providing services for planning tenant or rental
spaces.
1.7.12 Making revisions in Drawings, Specifications or
other documents when such revisions are inconsistent
w i t h written approvals or instructions previously given,
are required by the enactment or revision of codes, laws
or regulations subsequent to the preparation of such documents or are due to other causes not solely within the
control of the Architect.
1.7.13 Preparing Drawings, Specifications and supporting
data and providing other services in connection with
Change Orders to the extent that the adjustment in the
Basic Compensation resulting from the adjusted Construction Cost is not commensurate with the services required of the Architect, provided such Change Orders are
required by causes not solely within the control of the
Architect.
1.7.14 Making investigations, surveys, valuations, inventories or detailed appraisals of existing facilities, and services required in connection with construction performed
by the Owner.
1.7.15 Providing consultation concerning replacement of
any Work damaged by fire or other cause during con-

1.7.16 Providing services made necessarv by the default
of the Contractor, or bv major defects or deficiencies in
the Work oi the Contractor, or by failure of performance
of either the Owner or Contractor under the Contract for
Construction.
1.7.17 Preparing a
showing significant
construction based
other data furnished

set of reproducible record drawings
changes in the Work made during
on marked-up prints, drawings and
by the Contractor to the Architect.

1.7.18 Providing extensive assistance in the utilization of
anv equipment or system such as initial start-up or testing,
adjusting and balancing, preparation of operation and
maintenance manuals, training personnel for operation
and maintenance, and consultation during operation.
1.7.19 Providing services after issuance to the O w n e r of
the final Certificate for Payment, or in the absence of a
final Certificate for Payment, more than sixty days after
the Date of Substantial Completion of the W o r k .
1.7.20 Preparing to serve or serving as :.n expert witness
in connection with any public hearing, arbitration proceeding or legal proceeding.
1.7.21 Providing services of consultants for other than
the normal architectural, structural, mechanical and electrical engineering services for the Project.
1.7.22 Providing any other services not otherwise included in this Agreement or not customarily furnished in
accordance with generally accepted architectural practice.
1.8

TIME

1.8.1 The Architect shall perform Basic and Additional
Services as expeditiously as is consistent w i t h professional
skill and care and the orderly progress of the Work. Upon
request of the Owner, the Architect shall submit for the
Owner's approval, a schedule for the performance of the
Architect's services which shall be adjusted as required as
the Project proceeds, and shall include allowances for periods of time required for the Owner's review and approval
of submissions and for approvals of authorities having
jurisdiction over the Project. This schedule, when approved
by the Owner, shall not, except for reasonable cause, be
exceeded by the Architect.
ARTICLE 2
THE O W N E R ' S

RESPONSIBILITIES

2.1 The Owner shall provide full information regarding
requirements for ttie Project including a program, w h i c h
shall set forth the Owner's design objectives, constraints
and criteria, including space requirements and relationships, flexibility and expandability, special e q u i p m e n t and
systems and site requirements.
2.2 If the Owner provides a budget for the Project it
shall include contingencies for bidding, changes* in the
Work during construction, and other costs w h i c h are the
responsibility of the Owner, including those described in
this Article 2 and in Subparagraph 3.1.2. The O w n e r shall,
at the request of the Architect, provide a statement of
funds available for the Project, and their source.
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2 3 The Owner shall designate, when necessary, a representative authorized to act in the Owner's behalf with
respect to the Project. The Owner or such authorized
representative shall examine the documents submitted by
the Architect and shall render decisions pertaining thereto
promptly, to avoid unreasonable delay in the progress of
the Architect's services.
2.4 The Owner shall furnish a legal description and a
certified land survey of the site, giving, as applicable,
grades and lines of streets, alleys, pavements and adjoining property; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and
contours of the site; locations, dimensions and complete
data pertaining to existing buildings, other improvements
and trees; and full information concerning available service and utility lines both public and private, above and
below grade, including inverts and depths.
2.5 The Owner shall furnish the services of soil engineers or other consultants when such services are deemed
necessary by the Architect. Such services shall include test
borings, test pits, soil bearing values, percolation tests, air
and water pollution tests, ground corrosion and resistivity
tests, including necessary operations for determining subsoil, air and water conditions, with reports and appropriate professional recommendations.
2.6 The Owner shall furnish structural, mechanical,
chemical and other laboratory tests, inspections and reports as required by law or the Contract Documents.
2.7 The Owner shall furnish all legal, accounting and insurance counseling services as may be necessary at any
time for the Project, including such auditing services as
the Owner may require to verify the Contractor's Applications for Payment or to ascertain how or for what purposes the Contractor uses the moneys paid by or on behalf of the Owner.
2.8 The services, information, surveys and reports required by Paragraphs 2.4 through 2.7 inclusive shall be
furnished at the Owner's expense, and the Architect shall
be entitled to rely upon the accuracy and completeness
thereof.
2.9 If the Owner observes or otherwise becomes aware
of any fault or defect in the Project or nonconformance
with the Contract Documents, prompt written notice
thereof shall be given by the Owner to the Architect.
2.10 -The Owner shall furnish required information and
services and shall render approvals and decisions as expeditiously as necessary for the orderly progress of the
Architect's services and of the Work.
ARTICLE 3
CONSTRUCTION
3.1

COST

DEFINITION

3.1.1 The Construction Cost shall be the total cost or
estimated cost to the Owner of all elements of the Project
designed or specified by the Architect.
3.1.2 The Construction Cost shall include at current
market rates, including a reasonable allowance for overhead and profit, the cost of labor and materials furnished
by the Owner and any equipment which has been de-

6
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signed, specified, selected or specially provided for by
the Architect
3.1.3 Construction Cost does not include the compensation of the Architect and the Architect's consultants,
the cost of the land, rights-of-way, or other costs which
are the responsibility of the Owner as provided in Article 2.
3.2

RESPONSIBILITY FOR CONSTRUCTION COST

3.2.1 Evaluations of the Owner's Project budget, Statements of Probable Construction Cost and Detailed
Estimates of Construction Cost, if any, prepared by the
Architect, represent the Architect's best judgment as a
design professional familiar with the construction industry. It is recognized, however, that neither the Architect
nor the Owner has control over the cost of labor, materials or equipment, over the Contractor's methods of determining bid prices, or over competitive bidding, market
or negotiating conditions. Accordingly, the Architect
cannot and does not warrant or represent that bids or
negotiated prices will not vary from the Project budget
proposed, established or approved by the Owner, if any,
or from any Statement of Probable Construction Cost or
other cost estimate or evaluation prepared by the Architect.
3.2.2 No fixed limit of Construction Cost shall be established as a condition of this Agreement by the furnishing,
proposal or establishment of a Project budget under Subparagraph 1.1.2 or Paragraph 2.2 or otherwise, unless such
fixed limit has been agreed upon in writing and signed by
the parties hereto. If such a fixed limit has been established, the Architect shall be permitted to include contingencies for design, bidding and price escalation, to determine what materials, equipment, component systems
and types of construction are to be included in the Contract Documents, to make reasonable adjustments in the
scope of the Project and to include in the Contract Documents alternate bids to adjust the Construction Cost to the
fixed limit. Any such fixed limit shall be increased in the
amount of any increase in the Contract Sum occurring
after execution of the Contract for Construction.
3.2.3 If the Bidding or Negotiation Phase has not commenced within three months after the Architect submits
the Construction Documents to the Owner, any Project
budget or fixed limit of Construction Cost shall be adjusted to reflect any change in the general level of prices
in the construction industry between the date of submission of the Construction Documents to the Owner and
the date on which proposals are sought.
3.2.4 If a Project budget or fixed limit of Construction
Cost (adjusted as provided in Subparagraph 3.2.3) is exceeded by the lowest bona fide bid or negotiated proposal, the Owner shall (1) give written approval of an
increase in such fixed limit, (2) authorize rebidding or renegotiating of the Project within a reasonable time, (3) if
the Project is abandoned, terminate in accordance with
Paragraph 10.2, or (4) cooperate in revising the Project
scope and quality as required to reduce the Construction
Cost. In the case of (4). provided a fixed limit of Construction Cost has been established as a condition of this Agreement, the Architect, without additional charge, shall modify the Drawings and Specifications as necessary to comply
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with the fixed limit. The providing of such service shall be
the limit of the Architect's responsibility arising from the
establishment of such fixed limit, and having done so, the
Architect shall be entitled to compensation for all services
p e r f o r m e d , in accordance w i t h this Agreement, whether
or not the Construction Phase is commenced.
ARTICLE 4
DIRECT PERSONNEL EXPENSE
4.1 Direct Personnel Expense is defined as the direct salaries of all the Architect's personnel engaged on the Project, and the portion of the cost of their mandatory and
customary contributions and benefits related thereto, such
as e m p l o y m e n t taxes and other statutory employee benefits, insurance, sick leave, holidays, vacations, pensions
and similar contributions and benefits.
ARTICLE 5
REIMBURSABLE EXPENSES
5.1 Reimbursable Expenses are in addition to the Compensation for Basic and Additional Services and include
actual expenditures made by the Architect and the Architect's employees and consultants in the interest of the
Project for the expenses listed in the following Subparagraphs:
5.1.1 Expense of transportation in connection with the
Project; living expenses m connection with out-of-town
travel; long distance communications, and fees paid for
securing approval of authorities having jurisdiction over
the Project. ,

•w-42Xt£nded t h r o u g h n o fault of the A r c h i t e c t , cormyeosa*-

tion toTa7w^t?^t€---SeiV!££S requ\TediQL~Mrcft~~exierided
period of A d m m i s t r a t i o ^ ^ ^ ^ ^ ^ S a i t r u c t i o n Contract
shall be corjnjou^^aTTetforth in ParagrapTPR^Hef-Ad4h
jiOfwr*5ervices.
6.1.4 When compensation is based on a percentage of
Construction Cost, and any portions of the Project are
deleted or otherwise not constructed, compensation for
such portions of the Project shall be payable to the extent
services are performed on such portions, in accordance
with the schedule set forth in Subparagraph 14.2.2, based
on «1) the lowest bona fide bid or negotiated proposal or,
-2/ if no such bid or proposal is received, the most recent
Statement of Probable Construction Cost or Detailed Estimate of Construction Cost for such portions of the Project.
6.2

PAYMENTS ON ACCOUNT OF
ADDITIONAL SERVICES

6.2.1 Payments on account of the Architect's Additional
Services as defined in Paragraph 1.7 and for Reimbursable
Expenses as defined in Article 5 shall be made monthly
upon presentation of the Architect's statement of services
rendered or expenses incurred.
6.3

PAYMENTS WITHHELD

6.3.1 No deductions shall be made from the Architect's
compensation on account of penalty, liquidated damages
or other sums withheld from payments to contractors, or
on account oi the cost of changes in the W o r k other than
those for which the Architect is held legally liable.
6.4

PROJECT SUSPENSION OR TERMINATION

5.1.3 Expense of data processing and photographic prod u c t i o n techniques when used in connection with Additional Services.

6.4.1 If the Project is suspended or abandoned in whole
or m part for more than three months, the Architect shall
be compensated for all services performed prior to receipt
of written notice from the Owner of such suspension or
abandonment, together with Reimbursable Expenses then
due and all Termination Expenses as defined in Paragraph
10.4. If the Project is resumed after being suspended for
more than three months, the Architect's compensation
shall be equitably adjusted.

5.1.4 If authorized in advance by the Owner, expense of
overtime work requiring higher than regular rates.

ARTICLE 7

5.1.2 Expense of reproductions, postage and handling of
Drawings, Specifications and other documents, excluding
reproductions for the office use of the Architect and the
Architect's consultants.

5.1.5 Expense of renderings, models and mock-ups requested by the Owner.
5.1.6 Expense of any additional insurance coverage or
limits, including professional liability Insurance, requested
by the O w n e r in excess of that normally carried by the
Architect and the Architect's consultants.
ARTICLE 6
P A Y M E N T S T O THE
6.1

ARCHITECT

7.1 Records of Reimbursable Expenses and expenses pertaining to Additional Services and services performed on
the basis of a Multiple of Direct Personnel Expense shall
be kept on the basis of generally accepted accounting
principles and shall be available to the- O w n e r or the
Owner's authorized representative at mutually convenient
times.
ARTICLE 8

PAYMENTS OS ACCOUNT OF BASIC SERVICES

"TW^I An initial payment as set forth in Paragraph
the mTfrrmum payment under this A g r e e m e n t ^

ARCHITECT'S A C C O U N T I N G RECORDS

OWNERSHIP A N D

USE O F

DOCUMENTS

TA^i?

6.1.2 Subseque>K£ayments for Ba>e^Services shall be
made monthly and shaTT^cJn^rrJportion to services performed w i t h i n each Pta^tToT^e-cxkes, on the basis set
forth in A r t i c l e J ^ ^ " ^
^^^-^^
6 . 1 . 3 i i ^ f T d to the extent that the Contract T^m>4cjaially
.0*r3t)lished in the Contract for Construction is exceected.

8.1 Drawings and Specifications as instruments of service are and shall remain the property of the Architect
whether the Project for which they are made is executed
or not. The Owner shall be permitted to retain copies, including reproducible copies, of Drawings and Specifications for information and reference in connection w i t h the
Owner's use and occupancy of the Project. The Drawings
and Specifications shall not be used by the Owner on
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other projects, tor additions to this Project, or for completion of this Project by others provided the Architect is nor
in default under this Agreement, except by agreement in
writing and with appropriate compensation to the Architect.
B.2 Submission or distribution to meet official regulatory
requirements or for other purposes in connection with the
Project is not to be construed as publication in derogation
of the Architect's rights.

ARTICLE 9
ARBITRATION
Vl
All claims, disputes and other matters in question^
between the parties to this Agreement, arising out of />r
relating to this Agreement or the breach thereof, shali be
decic^d by arbitration in accordance with the Cor>Struction Industry Arbitration Rules of the American Arbitration Association then obtaining unless the parlies mutually agree\therwise. No arbitration, arising oj/t of or relating to thiVAgreement, shall include, by consolidation,
joinder or in aV/ other manner, any additional person not
a party to this Agreement except by written consent containing a specificVeference to this Agreement and signed
by the Architect, t h \ O w n e r , and a n o t h e r person sought
to be joined. Any cc^hsent to arbitration involving an additional person or persons shall rvot constitute consent to
arbitration oi any dispute not cfescribed therein or with
any person not named or ^described therein. This Agreement to arbitrate and any agreement to arbitrate with an
additional person or persons^duly consented to by the
parties io this Agreement shall be specifically enforceable
under the prevailing arbitration JaV
9.2 N o t i c of the demand for arbitration shall be filed in
writing with the orner party to this Agreement and with
the American Acoitration Association. Nhe demand shall
be made withir/a reasonable time after tm? claim, dispute
or other matler in question has arisen. In >\p event shall
the demancrior arbitration be made after t b \ dale when
institution/of legal or equitable proceedings\i>ased on
such clayrn, dispute or other matter in question would be
barred'oy the applicable statute of limitations.
\
9 . 3 / T h e award rendered by the arbitrators shall be Hnal,
aocl judgment may be entered upon it in accordance w\th
applicable law in any court having jurisdiction thereof. \

ARTICLE 1 0
T E R M I N A T I O N O F AGREEMENT
10.1 This Agreement may be terminated by either party
upon seven days' written notice should the other party
fail substantially to perform in accordance with its terms
through no fault of the party initiating the termination.
10.2 This Agreement may be terminated by the Owner
upon at least seven days' written notice to the Architect
in the event that the Project is permanently abandoned.
10.3 In the event of termination not the fault of the Architect, the Architect shall be compensated for all services
performed to termination date, together with Reimbursable Expenses then due and all Termination Expenses as
defined in Paragraph 10.4.

B
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10.4 Termination Expenses include expenses directly attributable to termination for which the Architect is not
otherwise compensated, plus an amount computed as a
percentage of the loul Basic and Additional Compensation earned to the time of termination, as follows:
.1 20 percent if
matic Design
.2 10 percent if
Development

termination occurs during the SchePhase; or
termination occurs during the Design
Phase; or

.3 5 percent if termination occurs during any subsequent phase.
ARTICLE 11
MISCELLANEOUS

PROVISIONS

11.1 Unless otherwise specified, this Agreement shall be
governed by the law of the principal place of business of
the Architect.
11.2 Terms in this Agreement shall have the same meaning as those in AIA Document A 2 0 1 , General Conditions
of the Contract for Construction, current as of the date
of this Agreement.
11.3 As between the parties to this Agreement: as to all
acts or failures to act by either party to this Agreement,
any applicable statute of limitations shall commence to
run and any alleged cause of action shall be deemed to
have accrued in any and all events not later than the relevant Date oi Substantial Completion of the Work, and as
to any acts or failures to act occurring after the relevant
Date of Substantial Completion, not later than the date of
issuance of the final Certificate for Payment.
11.4 The Owner and the Architect waive all rights
against each other and against the contractors, consultants, agents and employees oi the other for damages covered by any property insurance during construction as set
forth in the edition of AIA Document A 2 0 1 , General Conditions, current as of the date of this Agreement. The
Owner and the Architect each shall require appropriate
similar waivers from their contractors, consultants and
agents.
ARTICLE 1 2
SUCCESSORS A N D ASSIGNS
12.1 The Owner and the Architect, respectively, bind
themselves, their partners, successors, assigns and legal
representatives to the other party to this Agreement and
to the partners, successors, assigns and legal representatives of such other party with respect to all covenants of
this Agreement. Neither the Owner nor the Architect shall
assign, sublet or transfer any interest in this Agreement
without the written consent of the other.
ARTICLE 1 3
EXTENT O F

AGREEMENT

13.1 This Agreement represents the entire and integrated
agreement between the Owner and the Architect and
supersedes all prior negotiations, representations or agreements, either written or oral. This AgreemejtU-giay ^ e
amended only by written instrument signed by both
Owner and Architect!
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September 30, 1982

Messrs. Roger H. El-bcm and
John H. Laub
Attorneys at Law
3900 North Wolf Creek Drive
Eden, Utah 84310
Gentlemen:
I'm sorry that we were not able to meet today to go over
our progress on the Wolf Creek Recreation Center.
I had a good meeting with Scott Allen last Friday at Wolf
Creek to review our contract documents in progress. We
identified some areas where refinements to the design could
produce a better solution and have subsequently incorporated
these into our drawings.
We have completed our work on the Phase One Bid Package and
will deliver the package to Wolf Creek on Monday the 4th for
issuance to bidders. The package includes all of the earthwork, a security fence and a construction sign.
Developing an estimate for the work on this bid package
has been extremely difficult. We have received estimating
information from two earthwork contractors that varies
considerably. Our pricing information develops earthwork
costs anywhere from $33,000 to $81,000. The huge discrepancy in these figures is due, largely, to unknowns in the
quality of the fill material available. If we can use
material at the sewer lagoon site, the cost may approach
the low figure, provided that eliminating the large boulders
is not cost prohibitive. If imported fill is purchased
from a remote source, the cost may approach the high figure. We remain hopeful that the material at the lagoon
will be satisfactory.
Fred, Scott and Clair were here this afternoon so we had
a chance to review this bid package with them.

Messrs. Roger H. Elton and
John H. Laub

Page 2

Work on the other contract documents is progressing well,
with all of our consulting engineers in full gear in order
to meet our next deadline.
I would like very much to receive an executed copy of the
Owner/Architect Agreement so that I can execute agreements
with our consulting engineers.
Thanks very much.
Sincerely,

James W. Christopher, FAL
JWC/je
Encl.
cc:
Clair Cox

•-'•••17

November 26, 1982

Mr. Roger H. Elton
Attorney at Law
P. 0. Box 2878
Reno, Nevada 89505
Dear Roger:
Pursuant to our telephone conversation of last Wednesday,
I have prepared an amendment to our Letter of Agreement
dated August 2, 1982 for architectural services for the
Wolf Creek Recreation Center.
Since the date of the original Agreement, the scope of the
project has been more closely defined (and expanded). Extra
consulting fees will be required for structural design of
the foundation system and retaining walls due to specialized
sub-surface conditions as well as in mechanical design for
a more complex mechanical system based upon our life cycle
cost analysis. These additional consulting fees total an
extra $8,000.
Since the Agreement dated August 2, 1982 has not yet been
signed by you, I am including two copies of it with the
amendment for your signature. I've also included a statement
for services to date through completion of Design Development,
based upon the amended Agreement.
As you know, we are very anxious to have this Agreement
signed and returned since we are well into the project and
still have not been able to execute agreements with our
consulting engineers.
Thanks very much for your prompt attention to this request.
Sincerely,

James W. Christopner, FAIA
JWC/je
Encl.

•;rr-rr

AMENDMENT NO. 1 TO ARCHITECT/OWNER AGREEMENT
Project:

Wolf Creek Recreation Center

Architect:

Brixen & Christopher Architects

Date:

November 26, 1982

It is requested that our Agreement for the referenced project
be changed to reflect additional services performed due to the
expanded scope of structural and mechanical engineering services
requested.
August 2, 1982 Agreement:

$71,500

Additional Fee Requested:

8,000

Total Fee:

$79,500

Payments made under this Agreement shall be in accordance with
the following schedule:
Phase I

- Schematic Design

Phase II

- Design Development

$ 8,500
19,000

Phase III ~ Construction Documents

36,000

Phase IV

16,000

- Contract Administration

Total:

$79,500

If you agree with these changes, please sign 'and return one
copy of this document for our files.

This document will be-

come our Amendment to the Agreement, when returned, and all
provisions of the original Agreement will apply.
BRIXEN & CHRISTOPHER ARCHITECTS

APPROVED:

Roger H. Elton

date

John H. Laub

date

n

